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to a foreign country, is almost an unappreciable part of the use of 
a thing patented. 

But I do not rest on these considerations. My opinion is, that 
the patent laws of the United States are not extended over foreign 
vessels visiting our ports, so as to affect the structure or equipment 
which they bring hither. 

Judgment must be rendered for the defendant on the demurrer. 



In the District Court of Allegheny County. — April, 1855. 

SAMUEL E. WILLIAMS, EXECUTOR OP MATILDA BLACKFORD VS, WM. STOOPS. 

1. A married woman in Pennsylvania is not authorized to enter into any surety- 
ship, or transfer her separate personal estate for the payment of her husband's 
debts, nor is the husband authorized to mortgage the wife's estate, except in the 
mode prescribed by the act, which must be strctly pursued. 

2. The two modes of construing the married woman's act considered. 

This was an action of set. fa. sur mortgage. The facts of the 
case in addition to those embodied in the opinion of the court are 
briefly as follows, viz : Mrs. Blackford, the plaintiff's testatrix, held 
in her own right, the defendant's note for $2,000, payable to her 
order and secured by his mortgage. Sometime before the maturity 
of the note, Dr. Blackford, her husband, in the purchase of a foundry, 
agreed with Nimick & Co., to give them his notes, amounting in all 
to $1,750, with an approved endorser. Failing, however, to procure 
a satisfactory endorser, he proposed to obtain in lieu thereof, an as- 
signment of his wife's mortgage, as collateral security for the pay- 
ment of his notes. Accordingly Mrs. Blackford executed and ac- 
knowledged before an alderman, an assignment to Nimick & Co., 
of the Stoops mortgage, specifying therein that it was as collateral 
security for the payment of her husband's notes, that until default 
was made in the payment of the notes at maturity, she should "have 
the right to the free control of said mortgage, receive the interest and 
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change the said mortgage for other security," if she deemed it advi- 
sable. And that as soon as her husband gave " an approved en- 
dorser on the said notes, they should re-assign the said mortgage 
absolutely." This assignment, together with the note of Stoops, 
endorsed by Mrs. Blackford, was delivered to Nimick & Co., who 
had the assignment recorded immediately. 

Shortly afterwards, Mrs. Blackford died, having made a will in 
which the plaintiff was appointed her executor. He then notified 
Stoops of his intention to contest the validity of the assignment, 
and warned him not to make payment to Nimick & Co., the as- 
signees. When the mortgage matured, this suit was brought, and 
on the same day Stoops, the defendant paid to Nimick & Co. the 
mortgage debt, and they as assignees, entered satisfaction in full on 
the record of the mortgage. 

On the trial of the cause, the plaintiff gave in evidence the record 
of the mortgage and rested. The defendant under plea of payment 
&c, produced and gave in evidence the note above mentioned, and 
in connection therewith, offered in evidence the assignment of the 
mortgage to Nimick & Co., and the entry of satisfaction by them, 
and called a witness to prove that the assignment was executed at 
the instance and with the consent of Dr. Blackford, the husband. 

The court instructed the jury fro forma that the assignment was 
invalid, and that the plaintiff was entitled to recover the amount of 
the note and interest, reserving for the consideration of the court in 
banc, the question whether the plaintiff under all the legal evidence in 
the cause was entitled to recover, &c. A verdict for plaintiff, 
$2,255 was rendered. 

The cause was argued by 

Penney $■ Sterrett, for the plaintiff, and 

Geo. P. Hamilton and Thos. McConnell, for defendant. 

The following opinion of the court in banc, on the reserved ques- 
tion, was delivered August 4th, 1855, by 

Williams, J. — One of two constructions, it seems to me, should be 
given to "the act to secure the rights of married women." It either 
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confers on a, feme covert all the rights, and clothes her with all the 
powers of a, feme sole, in respect to her separate estate, and gives to 
her the same general and unqualified power to make contracts of 
every description, and subjects her to all the liabilities of a feme sole 
in relation to such contracts ; and in this respect " abrogates the 
marital relation with all its rights and duties :" or it merely 
enables her to " own, use, and enjoy her estate as her own separate 
property," with power to make contracts indispensably necessary for 
its management and preservation, but without power to sell her real 
estate, unless with her husband's consent, to acquire property " by 
deed of conveyance or otherwise," and to charge the property so 
acquired, but not her other estate with the payment of the purchase 
money, and subjects her estate to liability for her torts, for debts 
contracted before marriage, for liabilites necessarily incurred in the 
management of her estate, and for necessaries for the support of the 
family ; and forbids the sale, conveyance, mortgage, transfer or in- 
cumbrance of her estate by her husband, unless her written consent 
duly acknowledged before one of the judges of the Court of Com- 
mon Pleas, is first had and obtained, leaving her in all other re- 
spects under the protection and disability of the common law. The 
first, which is the more literal construction of the act, seems to have 
been the one adopted by the court in Gumming' s Appeal, 1 Jones, 
272. The objection to this construction is, that it sticks too much 
in the bark and would defeat the purpose and intention of the act. 
The other construction, if it be not as literal, is more in accordance 
with its spirit and design, which was to secure the rights of married 
women, and is the one adopted by the court in Patterson vs. Rob- 
binson, and Mahon and wife vs. Qormly and wife, not yet reported. 
If the literal be the true construction of the act, the testatrix had 
power to pledge the whole or any portion of her separate personal 
estate as security for the payment of the debts of her husband ; and 
the assignment of the mortgage for this purpose was valid and binding. 
But the latter, as more in accordance with the spirit, must now be re- 
garded as the settled construction of the act. And it does not author 
ize a married woman to enter into any contract of suretyship for her 
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husband, or to pledge, transfer, or assign her separate personal es- 
tate as security for the payment of her husband's debts, nor does it 
authorize the mortgage, transfer or assignment of the wife's estate 
by the husband, except in the mode prescribed by the act. The 
mortgage in this case was not transferred or assigned in accordance 
with the provisions of the statute which requires the wife's written 
consent, duly acknowledged before one of the judges of the Common 
Pleas, to be first obtained, and in no other manner hadthe testatrix 
power to pledge or assign it, or to consent to its transfer by the 
husband, as security for the payment of his debts. The assignment 
was not such a contract or engagement as the act enables a married 
woman to make, and for this reason it is invalid. If a married wo- 
man is not authorized by the statute to endorse a note, or to become 
surety on a bond or other obligation, for her husband's debt, by 
what provision of the act, other than that which requires her writ- 
ten consent, duly acknowledged, to be first had, is she enabled to 
pledge, transfer or assign any portion of her personal estate, or to 
consent to its transfer, or incumbrance by her husband as security 
for the payment of his debts ? What is the real and only difference 
in the nature and essence of these contracts ? By the first she in- 
curs a personal responsibility, under which and in discharge of 
which a portion or the whole of her estate may be taken. By the 
second, no personal liability is incurred, but the specific property 
pledged or assigned may be applied in discharge and satisfac- 
tion of the engagement. But if she may pledge a portion, she may 
pledge the whole of her personal estate, and in this respect she 
has the unqualified power of a feme sole. She may make con- 
tracts other than those that are necessary for the management 
and preservation of her estate. She may enter into engage- 
ments, in disregard of the salutary provisions of the act which require 
her written consent, duly acknowledged, to be first had, by which 
her whole personal estate may be sacrificed for her husband's debts, 
and it will be of little avail that her power to endorse, or to become 
surety, is denied, if she is at liberty to pledge or assign her sepa- 
rate personal estate as security for the payment of her husband's 

debts. 

11 
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It does not help the defendant's case, in my opinion, that the tes- 
tatrix is shown to have signed the mortgage with her husband's con- 
sent. Where one becomes the endorser or surety of another, or 
where ehoses in possession or in action are transferred or pledged as 
security for another's debt, the law presumes that it is done with 
the debtor's consent and at his request. And in every assignment 
or pledge of the wife's property for her husband's debt, the irresis- 
tible presumption would be, unless rebutted by direct and positive 
proof, that it was done with the husband's consent, if not at his re- 
quest, and so the jury would find. The act was intended for the 
protection of married women, to prevent their estates from being 
squandered by their husbands or taken in execution for their 
debts. 

To hold the wife's assignment or pledge of her personal property 
binding and operative when made with the husband's consent, and 
of no force or validity when made against his consent, would be an 
idle and useless distinction. The husband's consent will always be 
presumed, and in point of fact will always be given. But the hus- 
band's consent to the transfer of his wife's property as security for 
the payment of his debts, affords no protection to the wife ; and to 
guard against his importunities, the act requires that the wife's 
written consent, duly acknowledged, shall be first obtained. 

It is plain to my mind that the act should be construed so as 
to give a feme covert the unqualified power of a feme sole to make 
contracts of every description, or so as to limit and restrict her 
power in this respect, to contracts indispensably necessary to the 
management and preservation of her separate estate ; and to engage- 
ments for the sale, mortgage, transfer, or incumbrance of her pro- 
perty, when her written consent, duly acknowledged, as required by 
the act, is first had and obtained. Either construction furnishes a 
rule that is simple and of easy application in practice, but the latter 
best accords with the spirit and design of the act. But whatever 
be the construction adopted, it should be inflexibly and resolutely 
maintained. There should be no cases forming an exception to the 
rule. If there are, it will beget the same confusion and uncertainty, 
and be followed by the same practical evils that have grown out of 
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the somewhat unsteady and conflicting decisions on the statute of 
frauds and the statute of limitations. I am, therefore, unwilling to 
take the initiative in making this case an exception to the power of 
a married woman to make contracts, as her power is defined in the 
construction given to the act in the cases not yet reported, and to 
which reference has heen made. 

The defendant in this case was notified by the executor not to 
pay the mortgage, and he paid it in his own wrong. He might 
have filed a bill of interpleader against the parties, or after suit 
brought, he might have paid the money into court, and obtained an 
order on them to interplead. If he paid the assignees without re- 
quiring an indemnity, it was his own folly. Without notice of any 
kind, a prudent man, looking merely to the terms and conditions of 
the assignment, would hardly have paid the assignees and taken their 
acknowledgment of satisfaction, without making some inquiry of 
the mortgagee or her representative. 

Let judgment be entered for the plaintiff on the verdict for the 
amount found by the jury, on payment of the verdict fee. 



Court of Common Pleas, Lancaster County, Pa., Oct. 1855. 

APPLICATION OF CITIZENS OF MANHEIM TOWNSHIP, FOR A MANDAMUS TO 
THE SCHOOL DIRECTORS OF SAID TOWNSHIP. 

1. A mandamus cannot issue to compel the school directors to erect a school house 
they having been vested by the Act of Assembly -with discretionary power. 

2. The general principle stated in Com. vs. The Judges, 3 Binn. 273, stated and re- 
affirmed. 

Thomas H. Burrowes, and A. H. Hood, for the petitioners. 
A. Herr Smith, for the school directors. 

Hayes, J. — The petitioners, twelve of the inhabitants of Man- 
heim township, pray this court to grant them a rule on Samuel 



